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be filed and served on the appellant, ex-
change and any other parties to the 
proceeding in the manner specified by 
these rules. Within ten days after serv-
ice of the Division’s brief, any party 
may file a reply to the Division’s brief. 
After the filing of the notice of intent 
to participate, no employee of the Divi-
sion of Trading and Markets may 
thereafter make any communication 
relating to the proceeding, other than 
on the record of the proceeding before 
the Commission, to any Commissioner 
or Commission decisional employee.

§§ 9.27–9.29 [Reserved]

Subpart D—Commission Review of 
Disciplinary, Access Denial or 
Other Adverse Action

§ 9.30 Scope of review. 
On review, the Commission may, in 

its discretion, consider sua sponte any 
issues arising from the record before it 
and may base its determination there-
on, or limit the issues to those pre-
sented in the statement of issues in the 
briefs, treating those issues not raised 
as waived. If the Commission deter-
mines to consider any issue not raised 
by the parties, it may issue an order 
that notifies the parties of such deter-
mination and provides an opportunity 
for the parties to address any issue 
considered sua sponte by the Commis-
sion.

§ 9.31 Commission review of discipli-
nary or access denial action on its 
own motion. 

(a) Request for additional information. 
Where a person disciplined or denied 
access has not appealed the exchange 
decision to the Commission, upon re-
view of the notice specified in § 9.11, the 
Division of Trading and Markets may 
request that the exchange file with the 
Division the record of the exchange 
proceeding, or designated portions of 
the record, a brief statement of the evi-
dence and testimony adduced to sup-
port the exchange’s findings that a rule 
or rules of the exchange were violated 
and such recordings, transcripts and 
other documents applicable to the par-
ticular exchange proceeding as the Di-
vision may specify. The exchange must 
promptly advise the person who is the 

subject of the disciplinary or access de-
nial action of the Division’s request. 
Within thirty days after service of the 
Division’s request, the exchange must 
file the information requested with the 
Division and, upon request, deliver 
that information to the person who is 
the subject of the disciplinary or access 
denial action. Delivery and filing must 
be in the manner prescribed by § 9.11(c). 
A person subject to the disciplinary ac-
tion or access denial action requesting 
a copy of the information furnished to 
the Division must, if the exchange 
rules so provide, agree to pay the ex-
change reasonable fees for printing the 
copy. 

(b) Review on motion of the Commis-
sion. The Commission may institute re-
view of an exchange disciplinary or ac-
cess denial action on its own motion. 
Other than in extraordinary cir-
cumstances, such review will be initi-
ated within 180 days after the Commis-
sion has received the notice of ex-
change action provided for in § 9.11. If 
the Commission should institute re-
view on its own motion, it will issue an 
order permitting the person who is the 
subject of the disciplinary or access de-
nial action an opportunity to file an 
appropriate submission, and the ex-
change an opportunity to file a reply 
thereto.

§ 9.32 Oral argument. 

(a) On motion of Commission. On its 
own motion, the Commission may, in 
its discretion, hear oral argument by 
the parties any time before the deci-
sion of the Commission is filed with 
the Proceedings Clerk. 

(b) On request of party. Any party 
may file with the Proceedings Clerk a 
request in writing for the opportunity 
to present oral argument before the 
Commission, which the Commission 
may, in its discretion, grant or deny. A 
request under this paragraph must be 
filed concurrently with the party’s 
brief. 

(c) Reporting and transcription. Oral 
argument before the Commission will 
be recorded and transcribed unless the 
Commission directs otherwise. In the 
event the Commission affords the par-
ties the opportunity to present oral ar-
gument before the Commission, the 
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